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Introduction
1. There is a perceived excess of "lower case EU constitutional law" in EU External
Relations law. 1 However, this excess does not extend to transatlantic relations between the EU and USA. 2 Bilateral transatlantic relations are typically depicted as "institutionally-light", 3 given that they operate through High Level Working groups, task forces or policy fora and networks of private actors. 4 The sources of bilateral EU-US relations lie in bilateral regulatory cooperation agreements, as well as Protocols, Exchanges of Letters, thus in both binding and non-binding rules. The most significant Transatlantic policy collaboration thus far, the New Transatlantic Agenda (NTA) agreed in 1995, is not itself a formal treaty. 5 The use of law in bilateral transatlantic relations is usually captured in scholarship as an instrument for regulatory cooperation and policy diffusion. 6 Thus law is rarely an "end" in this domain, more so a "means". Nonetheless, law plays a significant role in contemporary transatlantic relations outside of the bilateral context which, from the perspective of EU External Relations law, might seem neither conventional nor apparent. 7 In fact, non-bilateral transatlantic relations increasingly deploy law as a communication tool between the two legal orders. For example, in 2011, the US intervened informally and anonymously in the formulation of EU legislation, 8 while the US House of Representatives passed legislation to prohibit the impact of EU law upon the US legal order. 9 Another example is constituted by EU amicus curiae submissions before the US Supreme Court in, for example, death penalty cases. 10 The so-called "Brussels effect" is also the subject of recent scholarship, assessing the perceived spillover effect of EU regulatory standards onto US rules, in areas ranging from genetically modified foods, data privacy standards, antitrust rules to chemical safety rules. 11 Similarly, the extent to which EU legal rules are actually transplanted into US law is increasing-for example, the transposition of EU environmental rules standards in California. 12 Moreover, it has been suggested that the increasingly unitary nature of EU foreign policy has given rise to a heightened responsiveness by the EU to US foreign policy. 13 While the bilateral relationship context is not strictly the focus of analysis here, notably the EU and US have recently begun to cooperate in the realm of Cyber Security and Cybercrime. 14 One of the explicit EU-US goals in this context is to advance participation by EU States in the legallybinding Council of Europe Convention on Cyber-crime, of which the US itself is not even a member.
2. Non-legal scholarship suggests that bilateral transatlantic relations are institutionally modest. 15 However, it is argued here that there are institutional dimensions to formal and informal transatlantic relations which indicate that they are at least quasi-institutional, despite their shortcomings or lack of formal legal character. A Transatlantic Legislators Dialogue is on-going since 1972, with only 1 of the 3 EU institutional co-legislators participating, with limited output. 16 Transatlantic annual summits have been held since the 1990s, continuing to generate challenges regarding the appropriate EU institutional representation, even after the Treaty of Lisbon. 17 Overlooked also in non-legal scholarship is the direct contact between the US Supreme Court and Court of Justice of the European Union, which has been increasing since 2000, in the form of periodic judicial visits, despite a highly imbalanced mutual citation rate. 18 The loose quasi-institutional character of transatlantic relations appears to permit the EU and US to communicate through law. Paradoxically, their respective judicial institutions have actually hosted the legal dialogues accounted for here-for example, as in the case of EU amicus curiae submissions before the US Supreme Court.
3. The interactions between the EU and US outlined above deploying law are remarkable, given that they are manifold, frequent and recent. They form a direct and indirect legal dialogue, which actually takes place in their respective legal orders. It is a distinct and observable dialogue, outside of the strictly bilateral setting. "Law" in this context of interactions between the legal orders of the EU and US has a broad interpretation and includes caselaw, legislation, legal procedure, advocacy, procedural rules, legal fora and court procedures. The actors vary, as do the institutional arenas, which range from the legislative to the regulatory to the judicial and diplomatic. There appears to be considerable proximity between the two legal orders and a porous reception of each other's legal standards. Law also remains a central tool in transatlantic disputes as a means to protect the autonomy of their respective legal orders. The bilateral casestudy of cybercrime and cyber security equally provides evidence of the flexible parameters for the use of law in bilateral transatlantic relations. 4. This account sets out to map the place of law in contemporary transatlantic relations largely but not exclusively outside of the bilateral context. The focus of this analysis is not on transatlantic regulatory standards themselves qua law 19 or the motivations behind specific transatlantic policies, but rather to consider the distinctness and significance of certain contemporary interactions taking place between the EU and US which deploy law. This paper explores in detail most of the casestudies sketched in the introductory paragraph. Section I considers six individual cases, outlining the deployment of law in, inter alia, rule-making, judicial fora, law migration and policy responsiveness: (1) The EU-ETS Saga, (2) EU Amicus Curiae representations in the US, (3) EU Standards migrating across the Atlantic as the "Brussels effect" or "Law Migration", (4) US Policy Representations in the EU legislative process, (5) EU Foreign Policy "Responsiveness": Secondary Sanctions and (6) EU-US Cyber-crime and Cybersecurity goals. Section II summarises the key elements of the casestudies, specifically the actors, fora and instruments thereof.
Section I: Select casestudies

I. THE EU-ETS SAGA
5. To begin with, a particularly recent and provocative use of law in transatlantic relations arises from the example of the EU-Emissions Trading System (EU-ETS).
The EU-ETS is the cornerstone of the European Union's policy to combat climate change and its key tool for reducing industrial greenhouse gas emissions costeffectively. The inclusion of aviation in the EU-ETS has resulted in significant controversies. Thus, all flights arriving and departing from an aerodrome in the territory of a Member State to which the Treaty applied were included within the scope of Directive 2008/101/EC from 1 January 2012. 20 The EU rules purported to exempt airlines from the ETS in certain instances, providing for a curious "legal equivalence" test. For example, Article 18 of the Directive provided that a third country measure to reduce aviation climate change would be considered by the EU with respect to its optimal interaction with EU law. 21 US and Canadian airlines launched proceedings to challenge the scheme, alleging the incompatibility of the EU-ETS with international law and notably, the non-US 25 See statement of N. Young, 'The European Union's Emission trading scheme: a violation of International Law', available at http://transportation.house.gov/hearings/Testimony.aspx?TID=6834 (27 July 2011). 26 The bill also instructed US officials to negotiate or take any action necessary to ensure US aviation operators are not penalized by any unilaterally imposed EU emissions trading scheme. Under the scheme, any flights into or out of an EU airport, regardless of how long that flight is in EU airspace, would be subject to the program's emissions cap and trade requirements. US airlines would be required to pay an emissions tax to the EU Member State to which they most frequently fly. The US Secretary of State, Hillary Clinton, strongly objected to the levy on legal and policy grounds in correspondence to the EU: 'US threatens EU over green levy on airlines', Financial Times (19 December 2011). 27 Chinese airlines were being reported to be refusing to pay EU carbon taxes: J. Watts, 'Chinese airlines refuse to pay EU carbon tax', The Guardian (4 January 2012) and recently, the Chinese Air Transport Association was reported to be threatening the EU with counter-measures, such as impounding EU aircraft: A. Leung and A. Kotoky, 'China ready to impound EU planes in CO2 dispute', Reuters (12 June 2012) . At the time of writing, EU-ETS was being discussed in US Senate hearings: (6 June 2012). resulting in compliance with EU law and underscoring the Realpolitik of the litigation.
The EU-ETS saga represents a remarkably successful exportation of EU values, to a point, purporting to regulate where other global governance mechanisms had failed. Notably, the Court and Advocate General outline in detail the failure of the International Civil Aviation Organisation to produce a global regulatory regime. 28 That the EU was able to progress its own regulatory regime this far and succeed in this litigation itself represents an important de facto exportation of EU values. The Act of 2011 passed by the US House of Representatives indicates indisputably that the EU-ETS saga is one of the most controversial global regulatory wars of modern times. Overall, we witness EU globalized-rule making which impacted so adversely on US private commercial actors and thus generated EU-based litigation but also legislative action to prohibit the impact of EU law in the US. This, however, in turn ultimately resulted in compliance from affected parties in the US, but not from other third country parties such as China. The Act of 2011 had no bearing upon the litigation or the decision of the Court and at its height merely constituted a highly political statement of objection. Its potential, on the other hand, to complicate or colour the litigation was immense. The use of law and the legislative process so as to register disquiet to a foreign legal order with which the US has cooperated with so frequently appears combative, yet which ultimately procured compliance with EU law.
However, the context of the US legislature legislating so as to register a retaliatory response to EU rules is surely remarkable, although not unprecedented in transatlantic relations. For example, in 1996 the EU enacted legislation to prohibit the impact of US law upon the EU legal order and its citizens, responding to the US Cuban Liberty and Democratic Solidarity (LIBERTAD) Act (Helms-Burton Act), which the US introduced after the downing of US aircraft by Cuba that year. 29 Title III of that Act purported to allow legal proceedings be taken against EU citizens and companies involved in the trafficking of property formerly owned by US citizens and confiscated by the Cuban Government. The EU thereafter enacted a Regulation and Joint Action in response to US legislation passed, to protect against the effects of the extraterritorial application of the US Act. 30 The EU later requested a WTO Dispute Settlement Panel in 1996 and the EU and US finally reached an agreement in 1998, whereby it would drop its WTO challenge in return for an undertaking that 28 See the Opinion of AG Kokott in case C-366/10 n 33 above, para. 191, on the failure of the ICAO to adopt appropriate standards. the US would not prosecute any EU citizens under the US Act, an agreement which was never implemented into law. 31 The EU-ETS dispute appears to represent a different form of transatlantic dispute deploying law to object to EU regulatory standards. The protectionist "political sovereignty" dimension to the Helms-Burton dispute appears less evident in the EU-ETS saga, the later focussing upon more "outwards" than "inwards". The EU-ETS and Helms-Burton disputes may pinpoint specific "low points" in transatlantic relations, but equally underline the centrality of law as a political tool to directly protect the autonomy of the EU and US legal orders respectively.
II. EU AMICUS CURIAE SUBMISSIONS IN US DEATH PENALTY CASES
6. A similarly direct but less provocative intervention into the US legal system on the part of the EU is evident from the recent amicus curiae advocacy briefs by the EU before the US Supreme Court in death penalty cases. 32 Of course this advocacy reflects a long-standing opposition by the EU to capital punishment. 33 Notably, the Extradition Treaty between the USA and EU contains a clause permitting the requested State to make non-application of the death penalty a condition of extradition. 34 However, the EU has made various amicus curiae submissions in the US Supreme Court in a diversity of cases without specific application to the EU, and importantly, occurring prior to the Treaty of Lisbon. 35 The height of criticism of these representations in scholarship largely concerned the appropriate representation of EU policies and values prior to the EU 31 See J. Huber 'The Helms-Burton Blocking Statute of the European Union, ' (1996) 42 There is much fluidity in the notion of value promotion, particularly as the EU frequently imports values and norms, but also acts itself often as a model for values. 43 It seems apparent that EU foreign policy has resulted in precarious commitments by the EU to the spread of its own values-the EU has suspended agreements on fundamental rights grounds only in a minority of instances. 44 The unity of the EU advocacy "position" in an amicus curiae brief is in reality justifiable and even perhaps to be expected, post-Lisbon on account of the enhanced coherency on EU external relations. However, it is the locus of the activity which is perhaps more significant-before the highest US Court. This EU advocacy generally suggests a self-perceived ability and intent to influence the outcome of sensitive litigation. Perhaps the unitary actions of the EU in this specific forum prior to the Treaty of Lisbon are more significant from the point of view of external observers of EU foreign policy. Successful advocacy, i.e. when amicus curiae submissions are adopted, has a tangible and direct effect on the "receiving" legal order. The interventions of the EU in such a high-profile forum so as to advance EU values seemingly renders the EU more prominent globally and indirectly influences the transatlantic dialogue on standards between legal orders.
III. EU STANDARDS MIGRATING ACROSS THE ATLANTIC: EMPIRICAL ACCOUNTS OF POROUSNESS IN THE "BRUSSELS-EFFECT" AND "LAW MIGRATION"
8. There is an emerging literature on both the reception and effects of EU rules globally, including in the US. This literature purports to capture and theorise an asserted global trend to adopt or replicate EU standards and norms as desirable 42 goals but also the inevitable result of trading with the large-scale EU internal market block. Two specific recent empirical analyses of these developments are worth considering for the account here, as tangible evidence of porous transatlantic rule-making processes increasingly taking effect across many fields in the non-bilateral context. The first, by Bradford conceptualises the exportation of EU standards to the US, while the second by Scott, depicts the actual reception of EU rules in the US. 45 Thus Bradford argues that a so-called "Brussels effect" has emerged. She argues that the "Brussels effect" de facto and de jure has emerged in a vast array of economic fields, whereby EU standards are adopted, particularly in the US, which are higher than comparable global standards. She outlines that:
ew Americans are aware that EU Regulations dictate the make-up they apply in the morning… the cereal they eat for breakfast...the software they use on their computer… and that's before 8.30 in the morning…" 46 Bradford contends that the EU's unilateral power to regulate globally is in reality greatly underestimated and argues overall that the EU has ignited a process of the Europeanization of important aspects of global commerce. Rather, the EU is often wrongfully portrayed as a weak actor given the reality of its regulatory reach. However, her emphasis on the significance of the "Brussels effect" upon US law appears sometimes drawn from slender evidence. For example, she outlines EU antitrust law as an example of unilateral EU global regulation. To this end, she provides four specific instances of stricter EU antitrust laws prohibiting mergers and imposing more stringent conditions than under comparable US laws. 47 Thus four singular cases provide proof that EU regulators and standards are adverse to, or at odds with, decisions of the US regulator (ie the Federal Trade Commission (FTC) and its rules, out of several thousand EU merger decisions. 48 She gives, by contrast, minimal space to exploring how especially high US regulatory standards in, for example, financial regulation and corporate responsibility have not yet become global standards. 49 Perhaps Bradford indirectly considers or dwells less upon the role or size of markets as an explanation for the adoption of EU practices, a more latent question possibly relevant to such a thesis. 50 Moreover, a distinct question relates to the moment at which an EU Regulation becomes a global regulation and how this differs from the US adoption of EU rules. Nevertheless, the "Brussels effect" is a rich account of contemporary rule-making processes between the EU and US and demonstrates the actual proximity between the two legal orders.
By contrast, a more specific casestudy of a similar theme is evident in the account of Scott who has depicted the actual reception of EU Environmental chemical standards, REACH, 51 in Californian law, in terms of "law migration". 52 The EU standards were notably adopted there despite their opposition by US federal government leaders. In fact, REACH rules are studied by a significant range of scholars globally, on account of their innovative character, as well as global desires to comply with their content. 53 Scott sought, however, to depict the transatlantic "reverse" adoption of rules (ie EU rules in the US) by way of comparative law standards-notably publishing the results in the American Journal of Comparative Law. Scott suggested instead that sometimes actors simply desire to "trade up standards", by way of a hypothesis for the adoption of the EU standards in the US. Most significantly to her account was the constitutional explanation within US law for the developments. Thus she contended that the open "disaggregation of power in the US" derived from federalism enabled the reception of such EU standards. Moreover, the end process of the reception of the EU rules in the US, she suggested, was brought about by way of a form of a reciprocal regulatory learning experience, involving a variety of actors-NGO's producers and consumers alike played a role in the migration of law. 54 What was unique about this migration process, she contends, was that it was not attributable to courts, nor was it attributable to any formal hierarchy of norms. Another less vivid formula to depict the REACH casestudy is as a legal transplant, a well-worn formula derived from comparative law literature. 55 The distinct character of US federalism in the midst of this use of EU legal standards is quite significant to the adoption of REACH, as is the progressive character of Californian environmental policy. Put another way, the adoption of innovative legal standards was far from impossible and was appropriate to the needs to the legal trans-planter. These empirical accounts both depict widespread practices involving the reception of standards and the reasons for them, as well as the porousness of the space between the EU and US to each other's legal norms. The "Brussels-effect" or "law migration" to the US of EU rules provide considerable empirical evidence of contemporary transatlantic rule-making between legal orders, thus a very distinct and observable legal dialogue. 56 or any other US agency and intended to influence EU rules. 58 The document raised a range of legal concerns which were interpreted overall to be a measured contribution towards the substantive policy debate. 59 By contrast, the US Department of Commerce had previously made so-called "informal representations" on EU data legislation, which were perceived to have had a considerable impact on the legislative process. 60
IV. US POLICY REPRESENTATIONS IN EU LAW-MAKING
10. The actions of the US agencies or bodies in the former intervention, expressly dissociating themselves from US agencies, but suggesting a desire to be a stakeholder in EU policies, indicates a particular state of diplomacy. These particular representations are significant because of the explicit polarity between the EU and US legal orders on mutual recognition. Remark-worthy is the extensive, early and detailed nature of the legal policy interventions by the US in EU law. 61 The nature of the representations made by the US are ostensibly of more interest to the present author than the precise substance of them, yet the substance is not irrelevant given the character of law and justiciability in bilateral security agreements. However, the uniform consensus of US-based political scientists, international relations experts and legal scholars based in the US is that EU rules have resulted in higher standards of US data policies. 62 Newman has argued that transatlantic bilateral agreements have resulted in different constellations of US agencies and have ameliorated agency "territories" and practices. 63 Equally, 58 'Informal note on Draft EU General Data Protection Regulation' (December 2011): 'This informal note comments on certain aspects of the widely leaked draft proposal to modernize the European Union's data protection legal framework, and in particular the draft General Data Protection Regulation (the "draft regulation"). It does not necessarily represent the views of the US Federal Trade Commission (FTC) any bureau of office, or any other US government agency", available at http://edri.org/files/12_2011_DPR_USlobby.pdf. 59 The comments, critical overall, suggested inter alia that the EU rules had potentially adverse effect on the global interoperability of privacy frameworks, would undermine freedom of expression, criminal cooperation and would undermine civil litigation. 60 'US Lobbying waters down EU data protection reform', Euractiv (21 February 2012), 'Informal Comment on the draft General Data Protection Regulation and draft Directive on data protection in law enforcement investigations.' A more conciliatory tone was later adopted by the US:
'The United States understands and respects that the EU is still in the early stages of considering data protection proposals to strengthen and update its framework. At the same time, however, we have heard reports that, based on inter-service consultation, the widely -available version of the draft Regulation…may undergo further review before it is released.' 61 Media reports suggested that the US had sought to be briefed unusually early and had contacted EU officials and briefed them with the position of the US Government, out of normal practice: 'US Lobbying waters down EU data protection reform'. 62 The Safe Harbor Agreement represents a useful example of the impact of EU data transfer principles upon US policy, adopted into response to EU law, albeit by means of a voluntary framework: U.S. Shaffer and Bradford amongst others seem to be uniformly of the viewpoint that cooperation with the EU in Justice and Home affairs has operated to raise US standards of data privacy. 64 By contrast, EU scholars caution against the impact of transatlantic security measures on individual rights under EU law. 65 Whichever viewpoint is preferred, one witnesses transatlantic intervention in the EU legislative process and active participation in transatlantic rulemaking, using law in a variety of ways.
Two further but briefer case studies are outlined here next, followed by a summary of the features of the examples detailed.
V. EU FOREIGN POLICY "RESPONSIVENESS": SECONDARY SANCTIONS
11. Finally, a perceived heightened policy responsiveness on the part of the EU in the transatlantic context mediated through law is worthy of some mention. A unified EU Foreign Policy was the intended objective of the Treaty of Lisbon. 66 It has entailed that the EU is a more vocal and effective actor in international relations and has begun to participate more effectively as a matter of international law and Global Governance-for example at the UN. 67 However, the EU has frequently opposed efforts to extend extra-territorial jurisdiction on the part of the US across the Atlantic. 68 Equally, many allies of the US have vigorously opposed the most aggressive US claims of jurisdiction. 69 The US often displays exceptionalist practices in its interactions with the international legal system. For example, Congress has passed legislation which the State Department had previously advised explicitly to be inconsistent with international law. 70 The asserted recent responsiveness of the EU to secondary sanctions of the US is notable then. In this context, primary sanctions involve trade boycotts and are used to restrict, for example, US companies and businesses from trading with rogue groups or terrorists. However, secondary sanctions are trade boycotts which are used to restrict the economic ability of, for example, non-US actors from doing business with groups or entities the subject of primary sanctions, for example, in the form of the US Helms-Burton Act discussed above. 71 Extra-territoriality is thus often a significant element of secondary sanctions. In recent times it has been stated that the EU has harmonized its laws to accord with US action in the area of secondary sanctions or secondary boycotts unlike any other previous transatlantic cooperation. 72 European resistance to US secondary sanctions is suggested to date back to the 1960s, whereby the EU continued protesting against US secondary sanctions throughout the 2000's. 73 The shift in the state of relations here is then discernible.
12. In 2010, the US passed extra-territorial US legislation on sanctions against Iran, namely the US Comprehensive Iran Sanctions, Accountability, and Divestment Act of 2010 (CISADA). The decision of the EU to respond to extra-territorial US legislation on sanctions against Iran in the form of harmonising its own laws with the US sanctions in 2010, 74 has been interpreted to have occurred on account of changes to the structure of the EU's foreign policy and its increased diplomatic powers post-Lisbon. On this view, the Treaty of Lisbon thus enabled the EU to respond more efficiently to the US and cooperate with it using legal instruments more readily. 75 Moreover, a unitary EU foreign policy structure post-Lisbon was perceived to increase the likelihood that US policymakers would consider the EU's interests differently and more readily, giving the EU greater negotiation credibility. However, it should be noted that subsequently in 2012, the EU again imposed sanctions against Iran, 76 but the actions of the EU do not necessarily appear to correlate to US action at this time.
more challenging to assess given that the policy, the timing of the reaction policy and the form of the policy responded to must be considered in their context, and much of this form of analysis is outside of the scope of the present discussion. Overall, however, this specific instance provides another example of certain proximity in-between the legal orders and in rulemaking. It also forms an example of the use of law as a central tool in a context readily depicted as high politics.
VI. EU-US CYBER-CRIME AND CYBER-SECURITY COOPERATION
14. Finally, worthy of remark is recent bilateral EU-US cooperation with particularly unusual legal parameters. While it should be repeated that bilateral relations are not the main focus for analysis here, one specific casestudy is notable on account of its legal objectives. The EU and US have recently begun to cooperate together in the realm of Cyber-Security and Cyber-crime, which has relevance for the current account. 77 EU-US Cyber-crime and Cyber-Security Working Group (WGCC) was established after the EU-US Summit in November 2010. 78 The EU-US goals in this regard are to formulate global strategies, to carry out joint and global incident management, to foster public-private partnerships, to remove child pornography from the internet and to advance the international ratification Council of Europe Conventions on Cyber-crime 79 of which the US is not a member but which it took part in drafting and has signed and ratified, promoting both international and EU ratification. 80 There are several EU Member States still resisting ratification, including the Czech Republic, Greece, Ireland, Poland and Sweden. This makes the specific (legal) objectives the EU-US cooperation more curious. The extraordinary legal goal of this collaboration is evidence of the fluid parameters of the use of law in transatlantic relations.
15. Finally, worthy of brief mention are the expected other deliverables of EU-US cooperation, which include the endorsement thereof by the Internet Corporation for Assigned Names and Numbers (ICANNs). 81 The aims of the transatlantic cooperation are thus to promote global standards through cooperative rulemaking. Further evidence of the global objectives of the rule-making and policy development is provided by the minutes of the July 2011 meeting of EU-US Senior Justice and Home Affairs (JHA) Officials, where it was stated that the EU and US should work together in the UN to avoid dilution of the body of international law on cybercrime. 82 The overtly global ambitions of both the EU itself and the EU-US together, i.e. seeking to promote global standards arising from their own rule-making, are striking. The objectives and deliverables of the bilateral cooperation seem to suggest that legally conventional goals are not applicable here, emphasising the dynamism and flexibility of transatlantic rulemaking between the EU and US legal orders, which in turn allows the EU and US to pursue higher and more globalised objectives through the medium of bilateral relations. While the specific relationship between non-bilateral and bilateral relations is difficult to pinpoint, law is deployed very flexibly in both contexts such that the pursuit of global rule-making becomes feasible.
Section II. THE KEY ELEMENTS OF TRANSATLANTIC LEGAL DIALOGUE DEPLOYING LAW
A VARIETY OF ACTORS, FORA, FLEXIBLE AND VARIABLE INSTRUMENTS
There is a legal and institutional component to transatlantic relations that is discernible from the many casestudies here. More recently, a direct and indirect legal dialogue between the EU and US is observable outside of the conventional bilateral context of EU External Relations law. The quasi-institutional character of transatlantic relations permits these dialogues or interactions through law to take place, yet also acts as a backdrop for such interactions, for example, for example, in each other's judicial institutions. There is also a significant proximity between the EU and US legal orders, evident in various empirical accounts and foreign policy developments. Overall, the individual case studies presented here suggest porousness and ease in the use of law by many actors in various institutional fora between the EU and US legal orders in recent times.
To summarise the case studies, firstly, the use of legislation in the EU-ETS dispute and the deployment of EU institutions and procedures by transatlantic political actors supported by their legislators in their own legal system is a distinctive form of transatlantic rule-making. The legislation in the EU-ETS dispute unsuccessfully challenged European efforts to engage in global governance legislation when global legislative infrastructure did not offer the EU appropriately high legislative standards. Secondly, the submissions made by the EU before the US Supreme Court in death penalty cases show the EU indirectly engaging in rule-making in the US using US institutions as their forum. The intervention in formal court proceedings constitute compliant conduct on the part of the EU, in order to further its own policy goals before a judicial forum where considerable discretionary constitutional powers are exercised. On account of its prominence, the participation in this forum clearly has global impact and offers the EU visibility. In this way, the use of law between the EU and US deploys many fora and actors, at the highest possible levels, beyond diplomacy. The use of advocacy is highly distinct behavior and sets particularly broad parameters to the use of law in transatlantic relations. Thirdly, the "Brussels effect" and law migration instances may indicate flexible rule transfer. The widespread nature of the practices asserted in this regard are themselves notable and again emphasize the malleability of the space between the EU and US to accommodate direct and indirect rule adoption and rule transfer. The accounts of the "Brussels effect" and "law migration" indicate the openness of transatlantic relations to each other's legal norms. Fourthly, in the case of data transfer rule development, the interventions by non-specific US agencies using advocacy resulted in detailed input into EU rules. This input is permitted between the legal orders given that the legal space is flexible, as are its procedures. However, the contrast here between formal and non-formal rulemaking is particularly notable, given the explicit polarity in the bilateral context between the two legal orders on mutual recognition of each other's justice systems. 83 For example, the most recent EU-US Passenger Name Records Agreement expressly limits legal redress and delimits legal character under US law to administrative effects only and not legal effects, despite its curiosity as a statement under international law. 84 A European Commission so-called "nonpaper" leaked in February 2012, however, outlines to the Council the state of negotiations between the EU and US on Data Protection. It discloses significant legal differences between the two orders in the realm of justice and home affairs cooperation, differences which have some relevance to the analysis conducted here of the non-bilateral context. 85 The US interventions then in the non-bilateral context are not per se legally binding but nonetheless provide evidence of variable entry into rule-making fora so as to pursue their lawmaking objectives. Penultimately, EU foreign policy responsiveness to the US remains in the realm of high politics. However, it also indicates the high degree of proximity actually existing in-between the legal orders. Last but not least, EU-US Cyber-crime and Cyber-security cooperation emphasises how seemingly impossible legal goals through law become possible on account of the close cooperation between the two legal orders using law.
These examples drawn together indicate the diversity of elements of contemporary transatlantic relations which overall deploy law flexibly. They provide many vivid examples of the variable institutional and legal components of transatlantic relations.
Conclusions
At first glance, the account provided here is arguably neither conventional nor apparent as a matter of EU External Relations law. Nonetheless, it has been shown here that a direct and indirect legal dialogue between the EU and US legal orders in the non-bilateral context is evident and observable. This dialogue indicates that contrary to the ostensible insignificance of law in contemporary non-bilateral transatlantic relations, law has in fact a broad application in this domain. The EU and US use readily the legal procedures and constitutional structures of each "other". The case studies depicted here involve many actors in diverse institutional settings-political, institutional, individual and corporate actors. The US Supreme Court has provided the EU with a prominent forum to promulgate its policies. Similarly, the US has participated in the EU legislative process using law as a medium so as to advance its own position.
Several of the accounts provided here constitute striking examples of the use of law as a political tool or the use of law to protect the autonomy of their respective legal orders. Other instances of similarly direct but less provocative interventions between the legal orders show the varying levels of engagement through the dialogues. The actual proximity between legal orders in the area of rule-transfer is an important facet to the dialogues depicted here also, ranging from the "Brussels' effect" case studies to secondary sanctions. These case studies emphasise the significance and centrality of the role of law and institutions to the legal dialogues taking place between the EU and US.
